INTRODUCTION
This Article will pursue an exercise in speculative thinking. What are the implications for the future, if any, of the September 11th Victim Compensation Fund of 2001 (the Fund)? Although the tort option was not foreclosed for the victims of September 11th, Congress made a serious effort to provide incentives that would channel claims into the no-fault compensation scheme established by the Air Transportation Safety and System Stabilization Act (the Act). 1 Having done so, it nonetheless seems safe to say that Congress, acting little over a week after the event and subject to great pressure both to salvage the airline industry and offer solace to a community of victims, was not thinking broadly about the relationship between the Fund and future generations of prospective tort claimants. At this distance from the event, however, there is every reason to reflect on whether the Fund, established in the turmoil following the most riveting singleevent mass disaster in the nation's history, should be regarded as a singular response or as a window for thinking about redress of future victims of terrorist activity-or even, perhaps, victims of criminal violence more generally.
I will begin by offering a set of building blocks: three scenarios of terrorist activity considered from the vantage point of recovery in tort. Initially, I will briefly revisit the scenario arising out of the events of September 11th. Then, I will vary the circumstances to consider the consequences of an incident involving fatalities and serious injuries from destruction of a major site such as a sports arena or tourist attraction. And finally, I will discuss "localized," or small-scale, acts of terror with destructive consequences. I will look at all of this from a tort perspective.
Next, I will shift ground to no-fault as an option for addressing these various types of claims, grounding my discussion in a brief recapitulation of the September 11th scheme. The critical point here at the threshold, however, is recognition that the Fund is not really one model, but three: 1) the model that can be gleaned from the statute enacted by Congress in the immediate aftermath of the events, 2) the model that emerges from the regulatory gloss provided by the Special Master, and 3) the model in action as it emerges from the pattern of reparations actually provided by the Special Master in the implementation of the scheme. I will limit myself to the first two models because it remains too early to assess and generalize about the third.
But it would be unduly narrow to remain within the confines of the Fund model, or models, in thinking about the no-fault option for terrorist-type incidents. So, I will offer some context by discussing briefly a limited number of alternative no-fault strategies that have been employed in offering redress to the victims of terrorist acts, and more broadly, to victims of criminal violence. This broader look will not only offer more in the way of contrasting options to tort, but should reflect on the underlying inquiry of the Article as well; that is, whether the Fund approach offers a sensible alternative to tort for victims of terrorism or other acts of violence.
Finally, I will move from the proverbial vantage point of the trees to that of the forest. For the most part, the discussion to this point will have focused on the comparative claims for addressing terrorist and similar violence-provoked harms from perspectives of tort and nofault. But this has ignored a more fundamental question: Can a satisfying principle be articulated for treating those suffering injuries from terrorist acts as a distinct category of beneficiaries? Once again, the question needs to be broken down into sub-inquiries. Mass terrorist activities such as occurred on September 11th, on the one hand, and localized incidents, on the other, do not necessarily present equally compelling cases for supplanting tort as a remedial scheme. In the end, I will contend, fairness considerations suggest less the normative superiority of tort for addressing every manner of personal injury, than the problematic nature of affording special status to victims of terrorism as no-fault claimants, whether in mass calamities or in isolated incidents.
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II. INJURIES FROM TERRORIST ACTS: THREE SCENARIOS IN TORT

A. Reprise on September 11th
Consider the tragic events of September 11th in the absence of the subsequent enactment of the Fund-from the perspective of tort, in other words. At the outset, it is striking that insolvency emerges as the threshold issue rather than the prospects for successfully establishing liability. Indeed, more than any other single factor, insolvency concerns explain the alacrity with which Congress acted to set up the Fund and limit liability in tort to the insurance coverage of the principal potential defendants. 2 Although striking, the threshold consideration of insolvency is not particularly surprising. In this era of mass tort-provoked bankruptcies, most notably perhaps in the asbestos industry, insolvency concerns are frequently far more salient than doctrinal liability issues in evaluating the capacity of tort to respond, from either a fairness or an efficiency perspective, to claims for redress. In short, if the sheer prospect of tort liability for some 3,000 deaths and many additional serious injuries-leaving aside the staggering property loss claims-could have sufficed to throw major players in the airline industry into bankruptcy, triggering a serious shortfall in compensation to victims, as well as all of the attendant economic dislocations that would have ensued for the nation's economy, the tort system could well be viewed as inadequate to the task of handling the aggregate personal injury toll of September 11th. 3 If, however, solvency considerations are put aside, and one assumes that the airline industry (and other potential defendants) stayed the course-doggedly contesting all claims in tort, along the model of the tobacco industry-what might the consequences have been? Once again, the major consideration arguably turns out to be other than a liability question. The liability issues, as I will indicate immediately below, are contestable. But that is precisely the point. A long and bitter contest over liability, stretching out over a period of years, in which families of September 11th victims had nothing beyond recriminations, bitterness, and frustrations with "the system," almost certainly would have been regarded as intolerable to the national community.
By contrast, the ordinary frustrations over delay and uncertainty engendered by the tort system are atomized into case-by-case contests over product defects, premises liability, professional malpractice, or negligence on the road, rather than concentrated into a community of grievance over a single horrific event. These claims are settled for the most part because the stakes do not warrant protracted litigation costs. And most strikingly, they do not have the emotional resonance and empathy engendered nationwide for the victims of September 11th. Again, these considerations were reflected in the Fund, which not only provided for no-fault recovery to avoid extended arguments about responsibility, but also created a fast-track system that put a premium on resolving claims with a reasonable degree of speed. 4 The two prominent secondary effects of tort discussed so far-potentially catastrophic financial consequences to a critical industry and heightened emotional resonance of a singular victim group-are considerations to which I will return in the discussion of alternatives to tort liability, such as the Fund. For the present, I simply note that the former consideration (potentially catastrophic financial consequences) is not unprecedented. For example, statutory schemes limiting liability in tort for the nuclear power industry and vaccine manufacturers were enacted in response to just such liability concerns. 5 On the other hand, the nationwide identification with the distress of the September 11th survivors was arguably without precedent. Contrast, on that score, the far more abstract sympathy for asbestos and auto rollover victims. These latter types of injury victims are obviously the subject of public sympathy and regret. But the reaction of the public to the daily reporting of isolated tragic events is fleeting; to a certain extent, we are inured to the everyday background risks of life, even when they come to fruition. The question, as we encounter other violenceinspired scenarios and reparation systems in the discussion that fol-4. See Air Transportation Safety Act, supra note 1, § § 405(b)(3), 406(a). 5. See Robert L. Rabin, Some Thoughts on the Efficacy of a Mass Toxics Administrative Compensation Scheme, 52 MD. L. REV. 951, 955 (1993) (commenting that Congress passed the PriceAnderson Act, which provided coverage for nuclear energy-related accidents, "with the express intent of encouraging investment in nuclear energy research and operations by a private sector daunted by the prospect of multimillion dollar claims and a constrained insurance market"); id. at 958 (explaining that Congress passed the National Childhood Vaccine Injury Act of 1986 "in response to concerns of the vaccine manufacturers, who had threatened to withdraw from the market because of anxieties about the possibility of crushing liability resulting from the infrequent but unavoidable injuries from exposure to vaccines"); see also National Swine Flu Immunization Program of 1976, as amended, 42 U.S.C. § 247b(k) (1976) (amending the Federal Tort Claims Act to allow those injured by the swine flu vaccine to bring suit against the federal government rather than manufacturers or distributors of the vaccine). lows, will be how far the distinctive reaction to September 11th carries over.
Turning to liability issues for the events of September 11th, the prospects for recovery would have been uncertain. 6 Viewed from the context of a similar event in the future, the most prominent feature of the September 11th attack-and indeed of tort liability for terroristinitiated events generally-is the proximate cause dimension of the cases: that the terrorists, not the defendants, were the immediate perpetrators of the harm.? But, of course, this is not a conclusive defense for third-party "enablers": premises owners are often responsible for the violent acts of criminal intervenors, as are those who set the stage for reckless road accidents by absentmindedly leaving keys in the ignition of their unlocked cars, to name just two of many third-party responsibility scenarios. 8 Foreseeability, a highly flexible concept, is often the byword here. In the case of the airlines, there is certainly a respectable argument for negligence liability to passengers for an inadequately secured flight deck that allowed the terrorists to gain control of the plane. 9 Even though that hazard has now been addressed through retrofitting and design change, there is undoubtedly the future prospect that, viewed from hindsight in a tort action, some shortfall of precautionary conduct-perhaps by flight attendants on board, or in a failure of screening machinery, if evidence were available-might establish a sufficient case to get beyond summary dismissal to a presumably sympathetic jury.' 0 In short, there is no doctrinal block in tort law-either in the context of September 11th or a similar future event-if the terrorist activity in downing the airplanes, with mass loss of life, is dissociated from the 2,500 additional deaths resulting from the destruction of the World 6. One cannot simply look at the resolution of opt-out tort claims under the Fund to assess how tort would have operated in the absence of the Fund. First, the opt-out claims will be a highly selective sub-set of all potential tort claims in the absence of the Act. Second, the claims will be litigated under the constraints imposed by the Act; in particular, the caps on aggregate recovery.
7 10. In the event, there might also have been responsibility for the airport screeners, although in formal doctrinal terms they were independent contractors, rather than employees. But this pathway to airline liability is now closed because airport security has been taken over by the federal government. Trade Center and damage at the Pentagon. Tragically, commercial airline crashes occur on occasion, and the tort system deals with the resulting passenger fatalities in a reasonably efficient fashion that has withstood any serious effort to replace tort with no-fault recovery. Unless airline terrorism turned into a nightmare scenario of recurrent tragedy, there is no reason to conclude that tort law would be inadequate to the task of addressing these claims, either from the perspective of financial consequences to the industry or because of some doctrinal shortcoming.
The missing piece in the portrait of September 11th, of course, is the human devastation suffered in the World Trade Center and the Pentagon, in addition to the loss of life on the airlines. For the survivors of those who perished in the buildings, the prospects for recovery in tort would be somewhat more attenuated. With respect to the airlines, foreseeability is perhaps stretched beyond its limit. Even from a hindsight view, it is one thing to charge the airlines with knowledge that a hijacking accomplished through inadequate security measures might result in fatalities to passengers on the plane. In this regard, the requisite foreseeability does not even require that terrorists necessarily be anticipated as the intervenors; the mere prospect of aggrieved or maladjusted passengers who might "foreseeably" attempt to take over the plane would suffice for purposes of defeating the claim of no proximate cause. It is quite another matter to require anticipation that the hijackers would deliberately crash the plane into a building causing death and serious injury to the occupants. 1 1
In fact, the building occupants' claims explore a supplementary route as well-claims against the building owners. 12 Once again, the criminal intervention suggests a proximate cause defense: the building owner could argue that there was no reason to anticipate that airline hijackers would crash planes into the buildings. Focusing only on the specifics of the World Trade Center scenario itself, however, earlier terrorist action had been targeted at the structure, and a limited number of fatalities had resulted. 13 So a counter to the proximate cause defense would be that there was reason to foresee an attack on the building complex, even if the specifics of an airline hijacking could not be conjured up as the medium. [Vol. 53:769
From this posture, however, the critical issue becomes one of building structural risks, and the focal point in tort changes to cause-in-fact rather than proximate cause. The issue is whether any reasonably available structural or design measures might have been taken that would have withstood the impact of the terrorist-initiated airline crashes. Studies have, in fact, been undertaken to determine whether the World Trade Center could and should have been designed or retrofitted at reasonable cost to withstand the attack of September 11th.
14 From a plaintiff's perspective, this tort pathway is a costly, protracted, and indeterminate affair at best.
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This brief expedition into doctrinal territory can only take us so far. As it happens, it does not tell the whole story. The scenic backdrop is missing-the nationwide psychological response to September 11th. To be concrete, suppose, not implausibly, that the airline victims were able to make out sufficiently strong claims to avoid dismissal on the merits, but that the building occupants were not able to make out colorable claims, whether on proximate cause or cause-in-fact grounds, that might proceed to trial. Without the emotional overlay of September 11th, this is a set of circumstances-disparate treatment of somewhat similarly situated classes of victims-that ordinarily in tort leads to line-drawing in the name of minding the "floodgates of litigation."
By way of illustration, consider Strauss v. Belle Realty Co.,16 a landmark New York Court of Appeals decision in a case arising out of the 1977 New York City blackout that left the city in the dark for an extended period of time and contributed to a wide array of personal injuries, property losses, and strains on municipal services. 17 In Strauss, the New York court held that a plaintiff, injured by a fall in the dark, was owed no duty of due care by Con Edison, the errant electric power provider, because he was not in privity of contract with the defendant-rather, it was his landlord who paid the electric bill. I make reference to Strauss not as an admirable instance of judicial line-drawing, but rather as an illustration of "sorting" similarly-situated victims of a single calamitous event that is typically undertaken by the courts without note in the outside community. My larger point is to contrast September 11th and to suggest that if tort were to have led down this path in responding to September 11th claims, parsing victims into sub-classes of deserving and non-deserving, it would have seriously undermined the legitimacy of the system.
In this regard, we come full circle back to the special character of September 11th. While Julius Strauss was a victim in common with others, the New York City blackout did not create the public perception of a community of victims. The tort system's particularized manner of viewing each claim in a sequentially-related series of harmssorting cases in relational plaintiff-defendant terms-leads to arguably intolerable outcomes in the case of September 11th fatalities: airplane passengers might recover but building occupants might not because of causation refinements intrinsic to tort doctrine. Perhaps, in fact, Pentagon victims and those in the World Trade Center sort out differently for liability purposes once structural design questions are resolved.
To recapitulate then, the tort system-had it been imposed upon September 11th victims as the only game in town, rather than offered as an option to no-fault recovery in the Act that victims were free to take or leave-can be regarded as wanting on three distinct grounds, none of which is an indictment of the doctrinal framework of tort liability rules in itself. 20 First, the very real prospect of insolvency means that the system would have promised far more than it could deliver, particularly when the corresponding claims for property damage were added to the aggregate mix. Second, the intrinsic character of the tort process for resolving complex factual and legal issues might well have led to protracted litigation that would have imposed financial and emotional stress on a community of victims whose vulnerabilities were of unparalleled concern to the public. And third, the systemic character of victim sorting in tort might have led to perceptions of arbitrariness because of the character of September 11th victims-distinct from most tort victim classes-as a community with a special identity demanding similar treatment for liability purposes. I will next discuss whether these considerations spill beyond the bounds of a September 11th-type event, or whether still other factors suggest a problematic response from tort. 20 . As a background consideration, it is not entirely accurate to treat tort as "the only game in town." For those victims who were killed or injured in the course of their employment, presumably workers' compensation benefits would be available.
B. Targeting Heavily Populated Sites
Based on the searing experience of September 11th, a terrorist attack on a heavily populated site or event-a stadium sports activity, holiday parade, major tourist attraction, or transport area where large crowds congregate-might well raise similar pressures to replace tort law with no-fault compensation. This is particularly so in light of the expectations that may be a consequence of the establishment of the Fund itself. 2 ' But then again, there might not be a parallel response; historically, there has been strong political resistance to adopting (or extending) ad hoc no-fault schemes.
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Even apart from September 11th, however, the popular reaction to a Bhopal-type disaster is sharply different from the accidental gas leak that claims a handful of victims. Perhaps in part because of the wider publicity of a mass disaster, and also partially because of the shockeffect of large numbers of victims, the demand for some systemic response to mass injury is sharper. The imprint of terrorism on the national psyche may only serve to enhance this reaction. In the absence of a legislative compensation scheme, would the default system of tort satisfy what may very well be a strong impulse to afford compensation?
It may be useful to distinguish here between public and private spheres of responsibility for safeguarding against acts of terrorism. Many of the sites that have raised heightened concerns in the ongoing series of terrorist alerts-airports and urban subway stations, bridges and nuclear power plants-are dominantly policed and patrolled by public safety agencies. 2 3 To the extent that any security failure arose 21 . As a thought experiment, suppose the Oklahoma City bombing had occurred just after September l1th. It is certainly plausible to think that Congress would have extended benefits to victims comparable to the Fund scheme. Nonetheless, with the passage of time, even if September llth maintains some resonance as a precedent for compensating victims of a mass act of terrorism, the particular design features of the Fund, discussed infra at notes 34-50, become less compelling. out of an alleged inadequate provision of policing resources, the claims almost certainly would fail under tort law. Similarly, allegations of an intelligence failure on the part of public agencies-familiar allegations to observers of the unfolding post-event investigative accounts of the circumstances leading up to September 11th 24 -would undoubtedly be regarded as outside the domain of judicial review through tort law. Although public agencies can no longer claim blanket immunity from tort liability, highly discretionary functions, such as allocating personnel resources to crime prevention and engaging in intelligence-gathering activities, remain shielded from tort responsibility on the overlapping grounds of separation of powers and institutional competence. 25 But what of a terrorist attack at a major sports or entertainment event, where large crowds are in attendance, or at a visible and possibly symbolic site (particularly to foreign terrorists) like Disneyland? At these sites, managed under private auspices, security is a mix of public and private. Perhaps not surprisingly, private enterprise activity has never been afforded broad discretionary immunity, parallel to public policing agencies. A baseball club that failed to safeguard visiting team fans from home team supporters' exuberance that spilled over into violent personal attacks would not escape liability for inadefor example, the forty-foot-deep spent-fuel storage pools contain more radiation than the two active reactor cores but are not protected by the same kind of containment structure as the reactors. If a terrorist attack caused the water in the pools to drain away, the exposed spent fuel assemblies would catch fire and send massive amounts of radiation into the air, rendering an area the size of New Jersey uninhabitable. Methods of attack could include commercial and private aircraft, commando assaults, truck bombs, and anti-aircraft missiles. Guards at Diablo Canyon are armed with semi-automatic rifles and 9mm pistols. Since September 11th, 2001, the California Highway Patrol has also been providing additional twenty-four hour security at Diablo Canyon. Id.
Claims resulting from nuclear accidents would be covered by the federal Price-Anderson Act, which was originally passed in 1957 to promote private investment in nuclear power by capping the amount nuclear plant owners would have to pay if a nuclear accident occurred. The coverage provided by Price-Anderson includes incidents caused intentionally by theft or sabotage. quate supervision of the situation by claiming, on resource allocation grounds, that its business decision to hire a limited number of private security guards was shielded from second-guessing in tort suits.
Rather, if the ball club were to prevail, it would be on the casespecific grounds that it had exercised due care under the circumstances. But the foreseeability of case-specific terrorist attacks in almost any given arena of public entertainment will always remain virtually nil. As a consequence, even without blanket immunity, private liability would probably be the exceptional case. Even from a hindsight perspective, foreseeability would be difficult to establish under most realistic scenarios.
Thus, once again, in this roughly-defined category of cases, clustered together largely because of their potential mass injury component, tort as a default system seems unreliable at best if there is a perceived need to afford compensation to victims of terrorist attacks. Far more than the preceding September 11th scenario, however, doctrinal considerations predominate here (rather than secondary consequences such as insolvency) and create major obstacles to tort liability. In part, as just mentioned, this is because much of the responsibility for public safety is in the hands of public agencies, and review of their performance is cloaked in considerations of judicial deference.
But on closer inspection, it is also possible to tease out an additional factor. In the context of September 11th, tort responsibility focused upon particularized failures in product design (the security of the airplane flight deck, the structural adequacy of the buildings) or heedlessness in passenger inspection-familar-sounding allegations of inadequate investment in safety mechanisms or careless oversight, grounding liability in tort. By contrast, a failure to attend to public safety at sites where large crowds typically are present or entire communities are put at risk, constitutes an indictment of overall security planning that may be an unhappy hallmark of an emerging era, but remains at this juncture an unfamiliar and daunting task for judicial administration through tort law. 26 26. Of course, the claims of injury victims in these settings would always be framed in terms of specific failures to exercise reasonable care, such as inadequate screening at gates of entry, rather than in global allegations of inadequate security planning. But the limitation to reasonable precautions in controlling large crowds, in tandem with foreseeability limitations, pose fairly daunting obstacles to recovery underthis scenario.
For the present, one must look elsewhere, to foreign states under siege, to identify realistic scenarios in this third category. For example, car bombings in Northern Ireland and suicide missions on buses and in cafes throughout Israel. Clearly, the conceptual lines are blurred: Is a terrorist suicide bombing in a Jerusalem marketplace (or caf6) an instance of mass terrorism or a localized event? Is it simply a question of how many fatalities occur? Yet, it would be unfortunate, in my view, to lump together all potential terrorist acts for purposes of comprehensively thinking through the policy implications of the impulse to assure a forum for compensation.
Consider, in this regard, that immediately after the February 2003 Rhode Island nightclub fire claimed the lives of 100 victims, the president of the state bar association, among others, called for consideration of a September 11th-type no-fault scheme for the surviving families. 27 By contrast, it is inconceivable that an isolated case of residential arson that extinguished the lives of a single innocent family would have raised a similar expression of need for a compensation plan. Similarly, for all the anxieties it provoked, the first World Trade Center bombing failed to initiate a dialogue over government intervention to provide assured compensation to the victims' survivors. Sense of scale can, in short, lead to divergent pressures for a political response.
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As a background consideration, the question once again is how such victims would fare under the tort system. To a certain extent, the character of localized acts of terror offers the outline of an answer. Localized acts-the seemingly random bombings in the midst of mundane everyday activities-are aimed at making a statement in a somewhat different sense than an attack on a site with symbolic overtones, such as the World Trade Center, Golden Gate Bridge, or Disneyland. Through their very randomness, localized acts are aimed at creating an atmosphere of anxiety and insecurity. No one knows when or where the next shock wave will occur. And that, in turn, provides the key to assessing the place of tort in default of assured compensation. 28. At some point, the common denominator of terrorist-inspired incidents could eradicate the line between attacks on the many and the few, between the public space and the corner business enterprise. Such has been the case in Israel where, as will be discussed in the next section, all terrorist attacks are compensable events. See infra notes 80-87 and accompanying text. But it is not an inevitable development.
Perhaps the unhappy day will come when every proprietor of a sidewalk cafr or shopping center outlet, as well as the municipal operators of bus systems, will be required as a matter of ordinary care to be on heightened alert for sudden violence-with requisite costs of providing private, police-like security. But in the near future, at least, it seems more likely that the closest tort analogue will be the obligations presently imposed in the sub-category of premises liability cases dealing with acts of criminal violence in residential buildings and on commercial property.
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Essentially, the courts take three distinct positions in these cases, none of which suggests that tort, as a general proposition, would offer a promising pathway to compensation for victims of random localized terrorist attacks. 30 The narrowest position utilizes a "prior similar incidents" test, which would require similar past terrorist acts at the site as the touchstone to liability for failure to provide adequate security at the time of an incident leading to serious personal harm. Obviously, there is a poor fit between the nature of randomized violent acts of terrorism and the requisites of this standard.
In contrast, a widely-adopted liability standard in premises violence cases is the so-called "totality of the circumstances" test. Under this approach, as the name suggests, an array of factors are taken into account in assessing responsibility, including, most critically, the amount of criminal activity in the surrounding community. On occasion, courts adopting this test have been willing to see a rash of prior minor, property-related crimes as a sufficient precursor to a more violent instance of armed assault or sexual attack. In the same way, the setting of a high-crime area might serve as a linking circumstance to a terrorist incident at a neighborhood establishment. Nonetheless, the requisite of past criminal activity in the nearby surroundings surely is a limiting factor, especially because terrorists are frequently drawn to more upscale areas for a variety of reasons. And of course, the perpetration of terrorist violence through stealth and subterfuge would further bolster a defense that no reasonable measures to safeguard against a foreseeable incident had been ignored.
Finally, many courts rely on a "balancing" test, which if it differs from the totality of the circumstances approach in any meaningful way, does so only through placing greater emphasis on the financial 29. For municipal activities, such as bus safety, or "localized" incidents occurring outside private premises in public space (e.g., a street market), my earlier discussion of limited governmental liability carries over to this category of cases, as well. burden of investing in particular security measures as a counterweight to the likelihood of criminal activity. In a sense, this latter factor goes to the heart of the matter. So long as terrorist incidents rely on stealth and surprise-exploiting the unexpected-tort conceptions of responsibility, which require no more than reasonable measures addressing foreseeable risks, are likely to offer little to 'the victims of random violence. From a compensation perspective, tort turns out to be largely unavailing. 31 
III. INJURIES FROM TERRORIST ACTS: THE NO-FAULT OPTION
The previous section has sketched the reasons why tort liability is uncertain at best and, realistically, probably unavailable in most situations as a source of compensation for the victims of terrorist 'acts. Once the premise of assured compensation for victims of terrorism is adopted-which will be questioned in the next section-the natural turn is to a no-fault system. This shift in focus is foundational: tort is grounded in the dual conception of a deserving plaintiff and a wrongdoing defendant, irrespective of whether the philosophical underpinning for liability is corrective justice or efficient allocation of resources. 32 By contrast, no-fault is grounded in a social welfare perspective that defines deserving claimants exclusively in terms of harm associated with a designated risk-generating activity. It is, however, a major step from designating a category of "deserving claimants" to deciding on the nature of benefits that should be available to eligible sub-categories of recipients. The approach taken in defining benefits is at the core of assessing the goals that a particular no-fault system is designed to promote. It will be the central inquiry in this section.
In the immediate aftermath of September 11th, a no-fault compensation plan was enacted that closely reflected the anxieties and emotions stirred up by that fateful day. This nexus between a singular event and an almost reflexive political reaction, as I will briefly describe, suggests both the qualifications with which one must view the Fund as a blueprint for the future and the need to examine alternative approaches to providing compensation to victims of terrorism. 31 . From a deterrence perspective, which is not a central theme of this Article, tort is largely irrelevant. This is most clearly the case in the aftermath of September l1th, which triggered a host of heightened security measures entirely apart from any tort-related incentives. More generally, to the extent that terrorist threats are a salient public concern, regulatory and policing initiatives are likely to largely supplant the deterrence role of tort.
32. Strictly speaking, it is not essential from an economi6 efficiency perspective that the victim in fact be compensated; the focus is on optimal deterrence, and this goal can be achieved without compensation going to the plaintiff, however "deserving" he or she may be.
A. The September l1th Victim Compensation Fund: Statutory Model
Within limits, the Fund was meant to create baseline assurance that victims of physical injury and their survivors would receive benefits.
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More precisely, the Fund established eligibility for individuals "present at [any of the three crash sites] at the time, or in the immediate aftermath, of the terrorist-related aircraft crashes, ' 34 and who "suffered physical harm or death as a result of" the crashes. 35 For this circumscribed class, the Fund provides benefits for both economic and noneconomic losses on a no-fault basis.
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In spelling out those benefits, however, the Fund appears to do a dramatic about-face from its foregoing rejection of tort precepts. Economic loss is defined to include not just medical expenses and loss of present earnings, but "loss of business or employment opportunities"-presumably future lost income-"to the extent recovery for such loss is allowed under applicable State law." ' 37 And noneconomic loss is broadly defined to include "losses for physical and emotional pain, suffering, inconvenience, physical impairment, mental anguish, disfigurement, loss of enjoyment of life, loss of society and companionship, loss of consortium (other than loss of domestic service), hedonic damages, injury to reputation, and all other nonpecuniary losses of any kind or nature. '38 Interestingly, no parallel to the economic loss definition that referenced "[as] allowed under applicable State law" is included in this latter definition of noneconomic loss. 3 9 Nonetheless, the pervasive influence of the tort perspective of doing individualized justice-disparaged by critics of the tort system, trumpeted by its advocates-is apparent on the face of the provision.
Bit there is one substantial qualification to this apparent generosity of spirit. Another bane of the existence of tort system critics is the collateral source rule, which allows for the recovery in tort of out-ofpocket expenses even if they have been reimbursed by "collateral" sources such as health and disability insurance. Under the Fund, there is no recovery for these items. 40 Indeed, the restriction on "double recovery," as tort critics would put it, is written in exceedingly broad terms to cover "all collateral sources, including life insurance, pension funds, death benefit programs, and payments by Federal, State, or local governments related to the terrorist-related aircraft crashes .... ,,4
So, the Fund steers a somewhat uncertain course between collective principles that would emphasize timely compensation and filling the gaps of unmet need, on the one hand, and individualized recovery that would pull in the direction of the tort model, on the other. Before examining this tension in somewhat more detail, however, consider the escape hatch provided in the Act: the prospect of lodging a tort claim instead of proceeding under the Fund.
One can only speculate about why a statutory tort cause of action for claimants was established in the Fund legislation; perhaps in recognition of the fact that some victims with substantial collateral source recoveries-most notably, victims with major life insurance holdings, accrued pension benefits, or accidental death coverage-might well have anticipated no recoverable benefits under the Fund. 42 Or realistically, Congress may have simply recognized that substantial categories of September 11th victims-most clearly, those suffering property damage and psychological harm without accompanying physical injury-were simply not covered by the Fund. 43 Of course, tort, as the default system, would have been available for addressing these claims-how successfully is another matter-without the need for establishing a federal cause of action in the Act. But this would arguably have created the appearance of treating Fund beneficiaries as second-class citizens if they were offered no tort option.
Whatever the case, Congress's ambivalent embrace of tort is highlighted by the title of § 408, which created the federal cause of action: "Limitation on Air Carrier Liability. ' 44 If Congress was determined to leave tort as an option, it was equally determined to constrain tort along lines familiar to observers of late twentieth century tort reform. [Vol. 53:769
The Act established a ceiling on tort liability of the air carriers, providing that liability "shall not be in an amount greater than the limits of the liability coverage maintained by the air carrier. ' 45 In subsequent legislation, this protective cap on liability, linking it to the limits of insurance coverage, was carried over to aircraft manufacturers, property owners in the World Trade Center, airport owners, and governmental entities.
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Ceilings aside, exclusive jurisdiction to hear "all actions brought for any claim (including any claim for loss of property, personal injury, or death) resulting from or relating to the terrorist-related aircraft crashes" was located in the United States District Court for the Southern District of New York. 47 But no federal common law was created; rather, the court is to apply the substantive law of the state in which the crash occurred. 48 Finally, just to leave no doubt about it, § 408(b)(1) declares that the federal cause of action is to be "the exclusive remedy for damages arising out of the hijacking and subsequent crashes of such flights. ' 49 Thus, claimants eligible under the Fund are put to a choice-they must elect either to claim benefits under the Fund or to waive their rights and pursue a tort claim. 50 At the same time, for those falling outside the eligibility limits of the Fund, tort, as circumscribed in the Act, remains available.
This, then, is the basic structure of the Fund and the tort option. One is left with a fundamental question: Is the Fund, on the one hand, grounded in a collective model emphasizing needs-based benefits for a community of victims? Or, is it grounded in an individual entitlements model of compensating for harm on a case-by-case basis (a somewhat paler version of tort)? As the previous discussion indicates, there is evidence pointing in both directions. 51 In support of a needs-based model, there is initially the choice of no-fault, in and of itself. Although no-fault schemes are not narrowly needs-based, they are premised on the notion that compensation for basic economic harm suffered is the first order of business, and that considerations of defendant misconduct and plaintiff contributory carelessness (fault and comparative fault) are largely irrelevant-that injury arising out of a given activity or event is, in itself, a sufficient condition to warrant redress. 52 This does seem to square with the underlying premise of the Fund, disavowing "fault" as a prerequisite for recovery. In addition, the treatment of collateral sources-the strik- Under the black lung statute, miners who are totally disabled are entitled to very modest benefits of 37.5% of the monthly pay rate for low-level federal employees in grade GS-2, step 1. 30 U.S.C. § 922(a) (1) (2000) .
Indeed, the Smallpox Emergency Personnel Act of 2003, enacted in the aftermath of September llth as part of the continuing response to the threat of terrorism, in striking contrast to the Fund, provides standard no-fault type benefits: 66% of wages to eligible individuals permanently disabled by complications from the vaccine, 75% if the victim has a spouse or dependents, with a ceiling of $50,000 per year; in cases of death, a lump sum of $262,000 or at the election of the beneficiary, annual payments of 75% of the decedent's salary until the youngest child turns 18. On the other hand, the Fund provisions offer clear support for an individual entitlements model reading. To begin with, the scheme defines "economic loss" to include future lost earnings as interpreted in applicable state law. This interpretive approach presumably anticipates case-by-case projections of the future earning power of the particular claimant. In the same vein, the definition of "noneconomic loss" to include unlimited pain and suffering, loss of consortium, and "all other [intangible loss] of any kind" is a straightforward invitation to assess harm case-by-case. Indeed, the notion of subjectively redressing noneconomic loss is inherently at odds with the collective, insurance-based principles underlying no-fault. 54 And finally, the overall cap on liability in tort at insurance limits, combined with the likely prospect that non-Fund based tort claims (especially for property damage) might seriously limit recovery for personal harm in tort, could be taken as indirect evidence that a measure of complementary individualization was anticipated in the no-fault scheme. 55 In other words, if claimants were to be coerced into no-fault by circumstances beyond their control, they should get some approximation of what tort would ordinarily have to offer.
The threshold argument for relying on this conflicted model in the future-that future victims of terrorism ought not to be treated differently from September 11th victims-falls out immediately because, as we will see, the Special Master's implementation of the Fund provisions is grounded in interpretive regulations that radically depart from a literal reading of the statute. On the merits, in my view, there would be no satisfying rationale for establishing an ongoing no-fault plan for compensating victims of terrorism that mimicked the tort system by providing unconstrained and individualized recovery for economic and noneconomic loss. In every case, across the entire spectrum of no-fault programs, from work-related to crime-related compensation and from injuries associated with military service to the unfortunate victims of vaccine-related mishaps, there is not a single program that grants recovery for wage loss reflecting the tort system's total disregard for considerations of horizontal equity and need-based considerations. Nor is there a single instance in which no-fault programs provide for unconstrained case-by-case determinations of noneconomic loss.
At the same time, the collateral offset recognized by the Fund is similarly beyond the pale of the traditional offsets for redundant benefit payments in other no-fault systems. In fact, read literally, the Fund offset provision could plausibly have been extended to offsetting private charitable contributions: the Fund provides that "all" collateral sources "including" life insurance, pensions, and public welfare schemes are to be deducted from benefits received. 57 Moreover, under any reading of the Fund provisions, as the immediately preceding language makes clear, benefits are to be reduced in the sum of realizable life insurance and pension proceeds-once again, a design feature unprecedented in view of other no-fault programs. Here, too, one can ask why considerations of fairness and equity would warrant treating victims of terrorism differently from other categories of nofault recipients by looking beyond medical and wage replacement systems to private arrangements triggered by premature death.
These singular aspects of the Fund were not lost on the Special Master, looking not to future possible victims of terrorism but facing the immediate task of developing a concrete program for determining benefit awards for victims of September 11th. I turn next to his efforts, which, I have suggested, offer an alternative vision of how one might design a no-fault model for future victims of terrorism.
B. The September 11th Victim Compensation Fund: Regulatory Guidelines Model
When the Special Master, Kenneth Feinberg, was appointed on November 26, 2001, his initial task was to promulgate regulations resolving the principal tensions in the Act and filling in some important blanks. 58 [Vol. 53:769
Feinberg's reading of the main provisions of the Fund reveals an interesting effort to strike a balance between understanding the Act in traditional no-fault terms that would have emphasized meeting scheduled basic loss of victims, and interpreting the Act in an open-ended fashion that essentially would have offered tort-type, individualized compensation in a no-fault setting. His manner of resolving this tension is evident in the approach taken to the three key substantive benefit provisions that I have already discussed: collateral source offset, economic loss, and noneconomic loss.
Collateral Source Offset
As mentioned earlier, the Act explicitly called for the offset of life insurance and pension benefits. These provisions raised a firestorm of criticism from victims' families (in particular, the well-endowed), concerned that they were likely to receive nothing in Fund benefits because of the foresight of the deceased, who it was argued, had earned or set aside funds for just such a contingency as occurred. 6 1 These protests were sharpened to a fine point by prospective claimants observing that unconstrained tort-the absence of a fund-would be a superior option, because life insurance and pension benefits traditionally are not offset under the tort system.
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The Special Master responded to these criticisms in the Final Rule by interpreting the Act to allow reduction of the offset to the extent of victims' self-contributions. 6 3 More generally, Feinberg announced that it would be "very rare" for any eligible claimant to receive less than $250,000.64 It should be noted that neither of these interpretive moves is grounded in the language of the Act.
Rather, the Special Master's actions reflected a fundamental philosophical difference buried in the esoteric legal language of collateral offset. On the one hand, a need-based approach to compensation would point to full offset of all collateral sources, as the Act appeared to require, because these outside benefits do contribute to meeting basic needs. On the other hand, under an individual claimant-focused, tort-type inquiry as to the "deserving" status of the victim, offsets arguably would be ignored entirely. In the end, the Special Master arrived at something of a compromise, liberalizing the statute from the victims' perspective by reducing the offset through recognition of vic- tims' contributions and entirely ignoring outside private charity received by Fund-eligible claimants, while establishing a quite substantial presumptive minimum recovery.
Economic Loss
As I have indicated, in addressing economic loss, the Act appears to be at cross-purposes with the literal terms of the collateral source offset provision, in referring to recovery of "loss of business or employment opportunities" as defined in state tort law. 65 On its face, this would seem to suggest an individualized inquiry in every case into the lifetime earnings prospects of each deceased victim, which is entirely at odds with the traditional approach of scheduled benefits. 66 In the Final Rule, the Special Master again crafted a compromise.
Although there is no mention of scheduling in the statute, Feinberg established a grid applicable to the range of potential claimants-a "presumed economic loss" schedule-based on age, size of family, and recent past earnings, along with a presumptive cap applicable to the upper two percent of income earners. 67 In devising this strategy, he provided for awards that recognized very considerable future earnings disparities, an announced range of $250,000 to between $3 and $4 million. 6 8 But at the same time, he rejected an approach that would . See generally 5 LARSON, supra note 52, § 93.01 ("The beginning point in calculating the amount of benefits is the 'average weekly wage.' This, when the fixed statutory percentage of roughly between one-half and two-thirds has been applied to it, becomes the unit of benefit by which practically all compensation ... is measured, subject to maximum and minimum limits."). In many states, including New York, the surviving spouse continues to receive the weekly benefit during the entire period of widow/widowerhood, which continues until the surviving spouse remarries or dies. Some states, however, impose limits on the duration (e.g., 500 weeks in Michigan) or the total dollar amount (e.g., $160,000 in California) of the death benefits. 68. The final rule indicates that awards less than $250,000 "will be very rare" and "awards in excess of $3 or $4 million will be rare. have recognized entirely open-ended, case-by-case speculation about future earnings prospects. 69 
Noneconomic Loss
Although there are exceptions, no-fault schemes typically do not provide for pain and suffering loss, apart from optional or supplemental recourse to tort. 70 In fact, tort law itself, as encapsulated in wrongful death statutes, did not traditionally provide any pain and suffering loss for survivors-that is, loss of companionship. 71 Indeed, many states still do not recognize nonpecuniary loss as compensable to survivors in tort, limiting recovery to economic loss. 72 And some other states, such as California, refuse to recognize pain and suffering of the deceased victim prior to death as recoverable in tort. 73 Nonetheless, the Special Master provided for scheduled noneconomic benefit awards under the Fund for each victim and every surviving eligible family member. In the Interim Final Rule, $250,000 was to be awarded for each victim; 74 a figure that remained unchanged in the Final Rule. 75 With respect to survivors, the Interim Final Rule provided $50,000 for the spouse and each dependent, a figure that was increased to $100,000 each in the Final Rule. 7 6 Thus, a surviving spouse with two children would receive benefits of $550,000 for noneconomic loss in a claim under the Fund.
Resolving Tensions: A Hybrid Model
The game plan for implementation that emerges from the Fund and its subsequent interpretation in the Final Rule can be seen as a hybrid model: one foot in no-fault precepts and the other in tort principles. Neither the Fund provisions nor the implementing regulations can be read, however, apart from the long shadow cast by three related considerations: 1) the constraints on the tort action provided as an op-tional remedy, 2) the fundamental structure of common law tort rules, and 3) the September l1th events themselves.
Consider, initially, the constraints on the tort remedy enacted along with the Fund. As mentioned earlier, this statutory tort action, replacing common law tort rights (albeit adopting common law substantive tort principles), capped tort at insurance limits against virtually all potential defendants. 77 As a practical matter, this was taken to mean that recovery under the tort option, if it were exercised, might be severely limited after all the outside property damage claims (which of necessity would be brought in tort) were aggregated with personal injury claims: $1.5 billion per air carrier, it was thought, would soon be exceeded. 78 To the extent that this perception was accurate, it created pressure for a no-fault option sufficiently robust to avoid coercing claimants into substantially diminished recoveries in tort.
Related to this point, tort was by no means clearly an available option. As discussed earlier, the applicable common law rules required a considerable stretch to provide a remedy to victims in the buildings; and, as far as passengers on the flights were concerned, negligence of the carriers and baggage inspectors-let alone more attenuated defendants-was not a foregone conclusion.
Finally, the event itself cast a long shadow. As I have suggested, no one would rest easily with coercing the surviving families into a long, drawn-out pursuit of recovery in tort, given the special sympathy for their plight.
In view of these factors, the Special Master's strategy emerges and becomes apparent: edge up closely enough to the range of tort compensation to make no-fault benefits under the Fund an offer that could not be refused by most eligible parties. 79 Note that this is a very different set of motivations than one ordinarily finds underlying nofault systems. Workers' compensation, auto no-fault, black lung benefits for coal miners, and virtually every other system of no-fault, unapologetically provide a form of social insurance against risk; they are not fraught with the symbolic significance associated with heroism and patriotic feelings.
Perhaps, however, victims of terrorism are in fact different. Staying with this supposition for the moment, the Special Master's hybrid model nonetheless retains distinct elements of tort-type recovery that are difficult to reconcile with a social welfare perspective. On this score, it will be useful to consider briefly some contrasting foreign models.
C. Contrasting Foreign Models: A Brief Note
Israel, of course, has been plagued by terrorism in recent years; most notably the first intafada, during the early 1980s, and the recent wave of sustained violence, the second intafada, beginning in fall 2000. Interestingly, Israel acted much earlier, in 1970, to establish a special benefits scheme for the victims of enemy action, the Compensation for Those Injured by Hostilities Act. 80 The Act provides benefits to all victims of terrorist activities and their families. 8 To receive compensation, the beneficiary obtains certification from the Defense Ministry that the injury or death was due to an "enemy-inflicted injury. ' 82 Once certification is received, an eligible beneficiary who has suffered a disabling injury is entitled to medical expenses and an allowance for other economic loss (but not noneconomic loss). If the victim is less than twenty percent disabled, there is a lump sum payment; if twenty percent or greater, a monthly allowance that includes wage loss linked to another statute, the Handicapped People (Allowances and Rehabilitation) Act, which refers to the "controlling salary" (i.e., a cap) as an Israeli-average payment criterion. 83 In addition, eligible recipients are provided a package of supplementary benefits, such as vocational rehabilitation and assistance in purchasing an apartment. But there is no provision for pain and suffering-type loss. 84. More generally, the Israeli tort system recognizes a far more modest conception of pain and suffering than is reflected in American tort damage awards.
In the case of death from a terrorist act, survival benefits are identical to those of the families of soldiers killed in the line of duty. 8 5 Survivors are entitled to monthly benefit payments expressed as a percentage of the average salary of a low-level government employee, as well as an array of supplementary economic benefits for education, psychological assistance, and living expenses. 86 Again, however, there is no payment category reflecting intangible harm, such such as loss of companionship.
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The Israeli approach clearly reflects a conception of victimization that would have rung hollow in this country before September 11th. The most telling feature is the linkage of reparation for death to soldiers killed in action, reflecting the conviction that domestic terrorism in Israel is just one of the tragic consequences of a continuing state of war. Whatever the political salience in this country of "war on terrorism" imagery evoked after September 11th, it remains an open question whether every victim of terrorism in this country will be viewed as tantamount to a fallen soldier. However this question is answered, it is interesting to note the sharp contrast between the strong individualistic norm that remains even in the hybrid September 11th model devised by the Special Master-a schedule of "presumed loss" that, even presumptively capped at the high end, tracks the wide disparities in earnings in the U.S. economy-and the communal norm underlying the Israeli adherence to horizontal equity in compensating for economic loss. 88 Northern Ireland offers another example of a country that has long endured the consequences of a protracted reign of terrorist acts. There, too, the unfortunate victims can turn to a no-fault scheme that provides benefits in cases of personal harm, the Northern Ireland Criminal Injuries Compensation Scheme 2002 (superseding an earlier act).
8 9 But, the approach is strikingly different from either the Fund or the Israeli system. Under the Compensation Scheme, not only victims of terrorism, but those suffering injury or death from violent [Vol. 53:769 crimes other than terrorism, can recover. 90 Indeed, coverage is exceedingly wide, ranging from sexual abuse (by nonfamily members) to specified intentional acts, such as poisoning, arson, and deliberatelyinstigated attacks by animals. Obviously, this wide array of covered acts suggests a quite different rationale for granting no-fault recovery, most succinctly stated in the published guide to compensation under the scheme as "an expression of public sympathy and support for innocent victims." 91 Thus, if Israel regards victims of terrorism figuratively as fallen soldiers in a war with a foreign enemy, Northern Ireland, by contrast, treats terrorism as one particular manifestation of intentional wrongdoing-a phenomenon that in its very randomness warrants a public expression of support for the unfortunate, innocent victims.
Recovery under the Northern Ireland scheme is referenced to a very detailed workers' compensation-type tariff of scheduled benefits, providing specified flat sum recovery for loss associated with designated body parts or sustained mental disability. 92 These benefits, in the nature of a fixed award for pain and suffering, may be supplemented by long-term wage loss as well. 9 3 In cases of accidental death, benefit payments to survivors under the tariff are rather modest, £12,000; but the schedule of benefits for injuries runs up to £255,000 in cases of quadriplegia. 94 In addition, the Northern Ireland scheme takes a strikingly liberal stance on coverage in allowing recovery of modest sums to close relatives of victims of criminal violence for their mental distress. 95 The Northern Ireland scheme, with its broader conception of victimization, serves as a good point of reference for turning to a potentially more inclusive domestic model of compensation for terrorist 90 victims that has been adopted throughout the United States, the state crime victim compensation acts.
D. State Crime Victim Compensation Programs
California created the first state crime victim compensation program in 1965, and other states quickly followed suit. 96 Five more states created programs in the next three years, and twenty-eight states had adopted programs by 1980.
9 7 The federal government began supporting efforts in this area in 1974, providing $50 million to victim service programs through the Law Enforcement Assistance Administration (LEAA) of the Department of Justice. 9 8 The LEAA was terminated in the early 1980s, but the 1982 Report of the President's Task Force on Victims of Crime found that federal funding would encourage the development of state victim assistance programs. 99 Subsequently, Congress passed the Victims of Crime Act (VOCA) in 1984, providing matching funds to states with victim compensation programs. 100 Following the enactment of VOCA, which currently matches sixty percent of state expenditures on crime victim compensation programs (with a five percent cap on the amount of federal funds that can be used for administrative expenses), every state has now adopted a crime victim compensation scheme. 10 1 The details of these programs vary from state to state, but, to qualify for federal funding, state programs have to comply with certain requirements. Victims of violent crimes suffering injury and homicide victims' survivors must be eligible to receive compensation. 10 2 Funds may be used to pay for a wide range of crime-related expenses including medical and dental, mental health, funeral and burial, lost wages or lost support, and even crime scene clean-up costs. State crime victim compensation programs collectively spent more than $350 million and approved more than 140,000 claims for compensation in 2001. Medical and dental costs accounted for forty-five percent of these expenditures, lost wages and loss of support payments accounted for another twenty percent of the funds, and mental health costs were the third largest category of expenditures at fifteen percent. Compensation for assault-related harms claimed more than three times as much of total expenditures (fifty-two percent) as the secondlargest category, homicides (sixteen percent). 1 0 4
Apart from the federal grants, funding for the state programs comes from two principal sources. In more than eighty percent of states, fines and fees paid by criminal offenders provide the bulk of the funding for the criminal compensation programs. 105 Similarly, federal funding under VOCA comes from fines, penalty assessments, and forfeitures in federal criminal cases. 10 6 Thus, in contrast to the no-fault models discussed earlier, most of the crime victim compensation programs do not draw on general revenues, and in a limited sense, seek to internalize the costs of violent crime.
State compensation programs limit the amount of compensation that victims can receive in at least three ways. Caps on maximum awards range from a low of $7,500 in Maine to a high of $50,000 in Nevada, with an average state maximum of roughly $25,000.107 A handful of states limit the amount that can be recovered by category of compensation rather than imposing an overall cap. In 2001, the nationwide average award was roughly $2,500.1 0 8 Payments are also reduced by collateral offset rules in every state. 10 9 Victim compensation programs will only pay expenses that are not covered by medical or auto insurance, Social Security, or other collateral sources.' 10 Conviction or apprehension of the person responsible for committing the crime, however, is not a prerequisite for a victim to receive compensation.' Finally, the programs reveal a prominent moralistic strand. State schemes do not typically provide compensation to persons injured while committing crimes or whose own misconduct contributed to their injuries. At least five states go so far as to authorize denial of compensation to victims who have previously engaged in criminal conduct completely unrelated to the incident for which they are currently seeking compensation.
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This brief sketch-in particular, the low ceilings on maximum recovery-makes clear the modest scope of these programs. The schemes are designed primarily to address the immediate basic needs of crime victims associated with the violence itself. In this regard, they offer something of a safety net to crime victims, rather than aspiring to restore benefit recipients to a semblance of their previous station in life-as all of the no-fault plans described earlier do, in varying degree.
E. An Afterword
In this array of no-fault models, the Fund appears notably generous from a need-based, let alone a restorative, perspective, even under the constrained interpretation of the Special Master. Once again, it is critical to focus on the basic, contrasting premises of tort law. In particular, I have in mind the point of intersection of deterrence and corrective justice theories: that a "responsible" defendant ought to be charged with losses reflecting what is required to make a "deserving" plaintiff whole. 1 1 3 These considerations are foreign to the no-fault model, which is premised on a collective notion that basic needs recovery ought to be the norm for categories of beneficiaries afforded special recognition from a social welfare perspective-not necessarily an absolute limitation to basic needs, but in every case a recognition of some horizontal equity constraints. I remain unconvinced that any future special recognition of victims of terrorism outside tort would, or should, depart from this latter norm.
In an important sense, though, the Fund's comparative merits raise second-order considerations. I have saved for last the more fundamental question in assessing its longer-term viability: whether any compensation scheme designed specially to benefit victims of terrorism, or more broadly violent crime, rests on a satisfying justificatory principle.
Id.
113. This assumes no shared responsibility-an assumption that holds for present purposes (victims of terrorism and criminal violence).
[Vol. 53:769 This is not the place to reconsider the case for now long-established categories of no-fault claimants. But every proposal to adopt or expand a new category of beneficiaries raises the basic issue of justification in principle that troubled Smith in earlier times.
The Fund, and various alternative models for superseding the default system of tort, make claims for special treatment on behalf of victims of terrorist incidents. But what precisely is the premise on which these claims rest? The Fund itself can be narrowly construed as a special case: terrorism as manifested in a singularly horrific sequence of events was tantamount to an act of war. So characterized, however, it is of limited interest as a precedent for future consideration; it was simply the occasion for an ad hoc political response. On further reflection, however, a similar conception of victims as martyrs of attacks on the nation can be associated with the Israeli no-fault scheme for compensating victims of terrorism-and the Israeli scheme is, of course, ongoing in coverage rather than tied to the casualties of a single incident.
Whatever one makes of the rhetoric of a "war on terrorism" in the context of our current national state of affairs, linking a compensation scheme to alien enemy attacks establishes an uneasy limiting principle. Is there good reason to opt for a no-fault scheme that would distinguish between events with the strong commonalities of September 11th and Oklahoma City, on the grounds that Timothy McVeigh was an American citizen rather than a foreign operative? At the same time, the "war" rhetoric is placed under considerable strain if victims 114 of McVeigh are afforded similar treatment to September 11th victims. The logical consequence would be that the nation has been "at war" with various benighted predecessors to McVeigh, from assorted motley white Aryan survivalists to Ted Kaczynski, the Unabomber-all of whom have claimed multiple innocent victims out of a sense of rage against the social order, as they viewed it. In fact, the more closely one focuses on terrorism as the linchpin for a no-fault plan, the more unstable the foundation becomes. Cut loose from the war rhetoric, there remains a necessity to ground the establishment of a scheme in some special sense of indebtedness to the unfortunate victims of terrorist activity; some basis for expressing a special sense of national gratitude or bereavement. 116 Of course, there is nothing illegitimate about these sentiments. But they seem to miss the mark in the context of the Unabomber's victims, or those who fell before the brief reign of terror of the Washington-area snipers, John Muhammad and Lee Malvo, in October 2002. To discriminate among this multitude of victims, all of whom were, in the common vernacular, victims of terrorism, seems at odds with a basic sense of fairness-that is, treating like cases in like fashion. Yet none of the justifications offered above seems to satisfy a claim for uniform treatment of these disparate incidents of terrorism.
Under a broader conception focusing on victims of criminal violence, as in Northern Ireland or the state victim compensation programs, there would be no call for these refined distinctions among terrorist activities in creating a beneficiary class. Still, the search for a satisfying justificatory principle remains problematic. The highly respected English scholar, Patrick Atiyah, has been one of the most outspoken critics of the English Crime Injuries Compensation Scheme, adopted in 1964, which played a formative role in triggering California's pioneering adoption of a similar program one year later in this country. 1 17 Atiyah levels a general attack on the Scheme reminiscent of Jeremiah Smith almost a century ago:
116. Another argument would be the failure of the state to meet an implicit obligation to provide public security. But there is a striking disjuncture between this rationale and the judicial resistance in tort to recognizing a general obligation on the part of the police to prevent criminal acts that result in personal injury. See, e.g., Cuffy v. City of New York, 505 N.E.2d 937 (N.Y. 1987). More generally, the rationale of failure to provide adequate security offers no satisfactory stopping point from a no-fault perspective short of a blanket assurance that anyone injured by a random act of violence in a public place will receive state compensation. Interestingly, however, this argument may have special force in the context of September 11th, in view of the documentation of security lapses prior to the events of that day. See supra note 24.
117. See 1965 Cal. Stat. 1549.
The [Home Office working party] committee never really came to grips with the crucial issue, which is not whether victims of criminal violence ought to be compensated by the State, but whether there are any grounds for giving such victims financial support over and above social security benefits available to others. The committee did point out that the welfare state did nothing for the victims of crimes of violence 'as such.' But why should this matter, provided it does something for them? The working party perhaps thought that social security benefits were too low. If this is so, the right solution is to increase benefits across the board, not to provide extra benefits for particular groups of needy people at the expense of the generality.' 1 8
To highlight the concern, consider in somewhat greater detail the Rhode Island nightclub fire, referred to earlier. 1 9 On the evening of February 20, 2003, a rock band, Great White, staged a concert in an overcrowded nightclub, The Station, in West Warwick, Rhode Island, using pyrotechnics as part of their act that ignited foam insulation on the walls of the club. The ensuing fire turned the club into a raging inferno and led to 100 deaths and almost 200 injuries, many of which were very serious burn cases. 120 Early estimates of the total prospective claims in tort ranged in the area of one billion dollars. 121 Tort defendants were not hard to identify. The foam insulation appeared to be highly flammable, which suggested the possibility of suits against the owners of the nightclub, as well as the company that supplied the foam and its manufacturer. 122 The foam had been in place for nearly three years, and yet the municipal fire inspector had certified the club as recently as two months before the fireI 2 3 -strongly suggesting viable claims against the municipality. The band itself, of course, and its manager, were certain defendants. And in the search for deep pockets, Clear Channel, the largest operator of radio stations in the country, which had promoted the concert on its local affiliate and whose disc jockey introduced the band, was named in early filings.' 2 4
As in the case of September 11th, however, it is one thing to identify defendants and another to recover compensatory damages in tort. In the West Warwick case, too, the prospect of insolvency casts a pall on tort litigation: the owners, band members, and those in the supply chain of the foam insulation materials all appear to be marginally solvent defendants with limited insurance coverage that might, in fact, be unavailable in any event if criminal charges are filed. The town's liability, even if established, is limited by state statute to $100,000 per plaintiff. 12 5 It seems unlikely that even by recourse to joinder of defendants, anywhere near the out-of-pocket loss would be recoverable, let alone claims for intangible loss-consider, once again, the serious burn cases, along with the prospect of 100 wrongful death claims. And in the absence of settlement, a protracted litigation process would almost certainly ensue, during which the plaintiffs would be left to their own resources, with serious liability issues in doubt against some defendants, particularly the radio station and foam manufacturer.
I discuss the West Warwick case in some detail as a stand-in for the kinds of catastrophic events-put aside natural disasters-that occur, seemingly at random, in the course of everyday life. Indeed, a not entirely dissimilar nightclub disaster had occurred in Chicago, with a substantial number of fatalities, less than a month earlier. 12 6 The West Warwick victims were innocent parties who, like the victim class in terrorist-related incidents or instances of violent crime, are highly unlikely to realize anywhere near full recovery in the tort system. But they are not victims of criminal violence, let alone terrorist activities. Should it matter? Should it matter if they were the innocent victims of a runaway car plowing through an outdoor street market? 2 7
Bereavement will not serve as an adequate discriminating principle. Presumably, communal sympathy extends to the West Warwick fire victims in full measure, as it does to victims of violent crimes. Nor will bereavement provide an inclusive principle that stops at the victims of human error once one considers the innocent and destitute victims of personal injury from a natural disaster.
In the end, I am not seeking to raise the neglected banner of Jeremiah Smith and propose either a rollback of all no-fault schemes or an extension to create a New Zealand-type comprehensive no-fault system. 28 But I do think that normative reservations-that is, the difficulty in finding a conceptually satisfying rationale for incremental extensions of benefit recipients beyond September 11th victimsmerge with realpolitik considerations to explain why it is so difficult to displace or radically diminish the role of tort as our default system, inadequate as it may sometimes be, in addressing every manner of personal injury from accidental or intended harm.
128. On the New Zealand system, see Todd, supra note 54.
